PLAINTIFFS' MOTION FOR SUMMARY JUDGEMENT

INTRODUCTION

The Defendant's filings in this case are remarkable for what they do not say. Replete with abstract disquisitions on “standing,” they neglect to acknowledge what is at the heart of this case: real American Indian people --men, women, and the future Seven Generations of their children-- seeking basic dignity and equality through a simple recognition of their identity as American Indians with a Treaty right to exercise their “usual privileges of occupancy” without interference from the State of Michigan.


The Plaintiffs' case is based solely on their claim that the Defendant is barred by Article VI, Clause 2, of the US Constitution (the “Supremacy Clause”), from unilateral abrogation of those Article XIII “usual privilege of occupancy” Treaty Rights, rights that are in danger of being negated by Defendant's approval to transfer over 11,000 acres of Ceded Territory to Graymont, LLC, although the land transfer has not yet been effectuated, as far as the Plaintiffs can discern from information made available to the public. 


Plaintiffs' arguments will show that there is no genuine dispute as to any material fact, and that the Plaintiffs are, therefore, entitled to Summary Judgment as a matter of law, in this case, the “law” is the 1836 Treaty of Washington --specifically, Article XIII-- which is constitutionally held to be the Supreme Law of the Land.  Article VI, Clause 2 of the US Constitution, and the 1836 Treaty of Washington.  
ARGUMENT

-1.  There is no genuine dispute as to this material fact: Treaties are the Supreme Law of the Land.

-2.  There is no genuine dispute as to this material fact: Judges in every state are inextricably bound by the terms of Treaties.

-3.  There is no genuine dispute as to this material fact: Treaties are the Supreme Law of the Land, state laws to the contrary notwithstanding.

-4.  There is no genuine dispute as to this material fact: Plaintiffs’ “occupancy rights” can only be abrogated by an Act of Congress.

-5.  There is no genuine dispute as to this material fact: The 2007 Inland Consent Decree fairly, equitably, freely, fully, and conclusively binds the parties to protect the resources of the Ceded Territory.

-6.  There is no genuine dispute as to this material fact: Surface mining will destroy the resources of the affected Ceded Territory, if these lands are transferred to Graymont, LLC.

-7.  There is no genuine dispute as to this material fact: Under the terms of the Consent Decree, the Defendant/State is prohibited from interfering with the exercise of Plaintiffs’ “usual privileges of occupancy” throughout the Ceded Territory as it was constituted on October 25, 2007, the date of the Decree’s signing.

-8.  There is no genuine dispute as to this material fact: Under the terms of the Consent Decree, the Defendant/State is barred from imposing limits on the exercise of Plaintiffs’ “occupancy” rights.

-9.  There is no genuine dispute as to this material fact: the sale of 11,000 acres of Ceded Territory will materially interfere with, and severely limit, Plaintiffs in the exercise of their “usual privileges of occupancy.”

-10.  There is no genuine dispute as to this material fact: Plaintiffs are the undisputed and sole “intended third-party beneficiaries” of the 2007 Inland Consent Decree, and, therefore have standing to bring this suit. Hook v. State of Arizona Dept. of Corrections, 972 F.2d 1012 (9th Cir. 1992).

-11.  There is no genuine dispute as to this material fact: Plaintiffs have “standing” and are entitled to the relief they seek under the 14th Amendment to the Constitution.  The recent “marriage equality” case decided by the US Supreme Court provides this Court with this excerpted Opinion,  paraphrased by the Plaintiffs in order to provide this honorable Court with direct reference and relevance to this case: “The Constitution promises liberty to all within its reach, including American Indians, a liberty that includes certain specific Treaty rights that allow American Indians, within the 'lawful realm' of the 2007 Inland Consent Decree, to define and express their identity as American Indians through the exercise of their Treaty Rights. These 'usual privileges of occupancy' are fundamental rights inherent in the liberty of the American Indian Plaintiffs, and under the Due Process and Equal Protection Clauses of the Fourteenth Amendment, American Indians may not be deprived of their Treaty rights, and, thereby, they cannot be denied their liberty.  These considerations lead to the conclusion that the 'usual privileges of occupancy' are fundamental rights inherent in the liberty of the Plaintiffs, and under the Due Process and Equal Protection Clauses of the Fourteenth Amendment, American Indian Plaintiffs may not be deprived of those rights and that liberty. Plaintiffs are confident that this honorable Court will rule that American Indian Plaintiffs may exercise their 'usual privileges of occupancy' rights throughout the Ceded Territory without interference from the State, and rule that no longer may this liberty be denied to them. We are confident that Michigan's 'Surplus Lands Act' will be overruled, and the 'Surplus Lands Act' challenged by the Plaintiffs in this case will be declared invalid to the extent that transferring Ceded Territory to Graymont, LLC, will invariably exclude individual American Indian Plaintiffs from exercising their 'usual privileges of occupancy' on the same terms and conditions as the Consent Decree signatory 'Tribes,' based on the undisputed 'material fact' that the Plaintiffs are the sole and integral 'intended third-party beneficiaries' of the 2007 Inland Consent Decree Order of this Court.” Adapted from Obergefell v. Hodges, No. 14–556 (US Supreme Court, 2015).
RELIEF REQUESTED

Therefore, given the above arguments, and those of all other filings in this case by the Plaintiffs, we pray this honorable Court will rule that there are no genuine issues of material fact and that, therefore, Plaintiffs are entitled to Summary Judgment as a matter of the Supreme Law of the Land, the 1836 Treaty of Washington (and its attendant 2007 Inland Consent Decree). Fed. R. Civ. P. 56(a)

We further pray this honorable Court will find that the Defendant, through his approval of the sale of Ceded Territory, to be acting in defiance of the Supreme Law of the Land, and the 14th Amendment of the US Constitution, the 1836 Treaty of Washington (and its attendant Consent Decrees) and grant Plaintiffs' Motion for a Permanent Injunction, nullifying the Defendant’s approval of the Land Transfer Agreements between the State and Graymont, LLC. 


We also pray this honorable Court will Order the State to obtain the free and informed consent of the Tribes prior to its making any decisions affecting lands, resources, laws, descriptions, or interpretations of the Treaty, and its attendant Consent Decrees, all the while diligently attending to the issues and concerns of the “intended third-party beneficiaries,” the Plaintiffs, and all 50,000 members of the Plaintiffs’ Class.  


We also pray this honorable Court will further Order the State to, in good faith, steadfastly abide by the Dispute Resolution mandates of the 2007 Inland Consent Decree in all matters and disputes described therein that may have the effect of abrogating and/or diminishing Plaintiffs' “intended third-party beneficiaries” Treaty rights of whatever nature.  


Finally, Plaintiffs also ask that relief be granted for any expenses incurred by Plaintiffs in bringing this case before this honorable Court.  


