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DEFENDANTS-Appellees.

MOTION FOR DENIAL OF "NOTICE OF SPECIAL APPEARANCE"
AS FILED BY ATTORNEY FOR DEFENANTS
Come now Plaintiffs Article32.org, Phi! Bellfy, and Tim LaCroix, pursuant to LTBB
Appellate Court, Rules 7.303 & 7.502, and move this honorable court to deny Defendants’

Attorney's Request for a Special Appearance, and in support would state as follows:

[y



l. FACTUAL BACKGROUND AND BASIS FOR DENIAL

Bezhik {1). The Attorney for the Defendants filed a "Notice of Special Appearance” on

November 7, 2014. Under Waganakising Odawak Tribal Appellate Procedure 7.303 -- Who Has

the Right to Appeal-- the Defendants do not meet the requirements for "appearance," as they

“have not been “adversely affected by a decision of the Tribal Court," the sole criteria required

for "appearance” under this section of the Appellate Procedure. In fact, the Defendants have

not been affected adversefy, or otherwise, by the Lower Courts' Dismissal of

Appellants/Petitioners' Motion for injunctive Relief, given that the Lower Court conducted no

trial or hearing into the subject matter of the Motion.

Niizh (2). In its Order of Dismissal, the substance of which forms the basis of

Appellants/Petitioners' Appeal, the Lower Court did not ruie on the issue of whether or not it

lacked "personal jurisdiction over the Defendants," the stated subject of the request for the .

"Special Appearance"” "noticed" by the Defendants’ Attorney. Consequently, and based on the

clear and explicit language of Rule 7.502 --Issues Preserved on Appeal-- the Appellate Court

cannot “consider issues that were not raised before the Tribal Court.”

Il. DENIAL OF THE REQUEST FOR A "SPECIAL APPEARANCE" IS APPROPRIATE

WHEREFORE, Appellants/Petitioners respectfuily request this honorable court to deny

Defendants' Attorney's request for 3 "S ecial Appearance" due to the clear and convincing facts
1Y

presented above, that is, the granting of such a request by the Appellate Court would be in

violation of its Court Rules 7.303 & 7.502.



Respectfully submitted on November 13, 2014, by

C2AY tubdy

Phil Bellfy, PhD
Execitive Director, Article32.org

White Earth Nation Citizen
Article32.org Director
5759 S. Ridge Rd,

Sault Ste. Marie, Ml 49783
906-632-8060

thl.bellfy@gmail.com

: Tim-atroix

Little Traverse Bay Bands Citizen

Article32.0rg Board of Directors Member




EXHIBIT A

LITTLE TRAVERSE BAY BANDS OF ODAWA INDIANS
WAGANAKISING ODAWAK TRIBAL CODE of LAW

ARTICLE IV, TERRITORY, JURISDICT ION, LANGUAGE, & SERVICE AREA

ity of the Little Traverse Bay Bands of Odawa

Indians and Federal law. The jurisdiction includes but is not limited to air, water, surface, .
subsurface, natural and cuttural resources, and any interests therein. Jurisdiction over
members of the Little Traverse Bay Bands of Odawa Indians shall extend beyond the territory
set out in Section (A) whenever they are acting pursuant to, or jurisdiction is created or

affirmed by, either:

1. Rights reserved or created by treaty,
2. Little Traverse Bay Bands of Odawa Indians Statute, ordinance, resolution, or other
authorization,

3. Federal statute,
4. Any compact, co
pertaining to the Li
4. Any compact, co
pertaining to the Li

regulation or other authorization pertaining to the Tribe or its members, or
ntract or other agreement entered into pursuant to applicable law

ttle Traverse Bay Bands of Odawa Indians or its members.

ntract or other agreement entered into pursuant to applicable law

ttle Traverse Bay Bands of Odawa indians or its members,

4.603 DRILLING, SALE, AND DIVERSION PROHIBITION

B. No person under the jurisdiction
. divert any waters from the Great Lakes.,

4.604 VIOLATIONS OF FEDERAL LAW BASED ON TREATIES
A. Under Article Vi of the United States Constitution, “all treaties made, or which shall be made,

under the authority of the United States, shall be the supreme law of the land; and the judges
in every state shall be bound thereby, anything in the Constitution or laws of any State to the
contrary notwithstanding.” LTBB was a party to numerous treaties with the United States

f the Great

Lakes ecosystem constitutes an unauthorized limitation or negation of this Treaty right. Any
such degradation or destruction therefore violates the “supreme law of the land.”



B. Any drilling, sale or diversion which has the

Michigan, Superior or Huron ceded by the 1836 Treaty of Washington would violate Federal

law and Tribal law, and LTBB will take any appropriate and necessary action to prevent such
activity including seeking Federal prosecution therefore.

potential for impacting the waters of Lakes



EXHIBIT B

NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION ACT (EXCERPT)
Act 451 of 1994

324.32703. Subject to section 32704, a diversion of the waters of the state out of the Great
Lakes basin is prohibited. ["Sec. 32704. Section 32703 does not apply to a diversion of the
waters of the Great Lakes out of the drainage basin of the Great Lakes existing on September

30, 1985."] '

'324.32708a Generic water conservation Mmeasures; preparation; posting on website;
submission of water conservation measures by water user's sector; acceptance by
department; water conservation measures for agricultural purposes; report; notification of

zone C withdrawal; definitions.
7{b) "Water conservation measures” means environmentally sound and economically feasibie
water conservation measures. :

324.32723 Water withdrawal permit; persons required to obtain; application; fee; issuance;
conditions; revocation; petition for contested case hearing; exemptions from permit

requirements.

(6) The department shall issue a water withdrawal permit under subsection (1){(a), (b), or {c) if

all of the foilowing conditions are met:
{a) All water withdrawn, less any consumptive use, is returned, either naturally or after use, to

the source watershed.
(b} The withdrawal will be implemented so as to ensure that the proposal will result in no
individual or cumulative adverse resource impacts. Cumulative adverse resource impacts under
this subdivision shall be evaluated by the department based upon available information
gathered by the department.

{c) Subject to section 32726, the withdrawal will be implemented so as to ensure that it is in
compliance with all applicable local, state, and federal laws as well as all legally binding regional
greements, including the boundary waters treaty of 1908.

interstate and international 3
nable under common law principles of water law in Michigan.

{d) The proposed use is reaso

http://fegisiature.mi.gov/doc.aspx?mci~451—1994-i Naturai Resources Act



EXHIBIT C

The Great Lakes—St. Lawrence River Basin Water Resources Agreement, signed by the State

of Michigan {(and all Great lakes States and Provinces), on December 13, 2005, defines
“Diversion” as “a transfer of Water from the Basin into another watershed.”

Furthermore, the Agreement defines “Cumulative Impacts” as an “impact on the Basin
Ecosystem that resuits from incremental effects of all aspects of a Withdrawal, Diversion or
Consumptive Use in addition to other past, present, and reasonably foreseeable future
Withdrawals, Diversions and Consumptive Uses regardless of who undertakes the other
Withdrawals, Diversions and Consumptive Uses. Cumulative Impacts can result from
individually minor but collectively significant Withdrawals, Diversions and Consumptive Uses

taking place over a period of time.”

CHAPTER 2 --PROHIBITION OF DIVERSIONS, EXCEPTIONS AND MANAGEMENT AND
REGULATION OF WITHDRAWALS (from the The Great Lakes—St. Lawrence River Basin Water

Resources Agreement)

ARTICLE 200 -- PROHIBITION OF DIVERSIONS AND MANAGEMENT AND REGULATION OF

WITHDRAWALS
1. The Parties shall adopt and implement Measures to prohibit New or Iincreased Diversions,

except as provided for in this Agreement.
2. The Parties shall adopt and implement Measures to manage and regulate Exceptions in

accordance with this Agreement.
3. The Parties shall adopt and implement Measures to manage and regulate Withdrawals and

Consumptive Uses in accordance with this Agreement.

ARTICLE 201 -- EXCEPTIONS TO THE PROHIBITION OF DIVERSIONS -- Exception Standard
4. The following criteria constitute the Exception Standard;
a. The need for all or part of the Exception cannot be reasonably avoided through the efficient

use and conservation of existing water supplies:
b. The Exception shall be limited to quantities that are considered reasonable for the purposes

for which it is proposed;
c. Alf Water Withdrawn shall be returned, either naturally or after use, to the Source Watershed
No surface water or groundwater from outside the

of this criterion except if it:

treatment system that combines water from inside

less an allowance for Consumptive Use.
Basin may be used to satisfy any portion
i Is part of 2 water supply or wastewater
and outside of the Basin;

. Is treated to meet applicable water qualit
#riroduction of invasive species into the Basin;
d. The Exception shail be impiemented so as to ensure that it shali result in no sighificant

individual or cumulative adverse impacts to the quantity or quality of the Waters and Water
Dependent Natural Resources of the Basin with consideration given to the potential Cumulative

Impacts of any precedent-setting consequences associated with the Proposai;
7

y discharge standards and to prevent the



Consumptive Use;

f. The Exception shall be implemented
municipal, State, Provincial and federal |
international agreements, inéluding the
g. All applicable criteria in this Article ha

50 as to ensure that it is in compliance with ali applicable
aws as well as regional interstate, inter-provincial and
Boundary Waters Treaty of 1909;

ve also been met.

ARTICLE 1 - SHORT TITLE, DEFINITIONS, PURPOSES AND DURATION

Section 1.1. Short Title. This act shall be known and may be cited as the “Great Lakes—St.

Lawrence River Basin Water Resources Compact.”

purposes of this Compact, and of any supplemental or

Section 1.2. Definitions. For the
ursuant thereto, except as may be otherwise required by the

concurring legislation enacted o]
context:

effects of all aspects of a Withdrawal, Diversi 0 other past,
present, and reasonably foreseeable future Withdrawals, Diversions and Consumptive Uses

regardless of who undertakes the other Withdrawals, Diversions and Consumptive Uses.
Cumulative Impacts can result from individually minor but collectively significant Withdrawals,

Diversions and Consumptive Uses taking place over 5 period of time.

Diversion means 2 transfer of Water from the Basin into another watershed, or from the
watershed of one of the Great Lakes into that of another by any means of transfer, including
but not limited to 3 pipeline, canal, tunne!, aquecuct, channel, modification of the direction of a
water course, a tanker ship, tanker truck or rail tanker but does not apply to Water that is used
in the Basin or a Great Lake watershed to manufacture or produce a Product that is then
transferred out of the Basin or watershed. Divert has 3 corresponding meaning.”



Water means ground or surface water contained within the Basin,

ans the Great Lakes and all streams, rivers, lakes,

Waters of the Basin or Basin Water me
of water, including tributary groundwater, within the

connecting channels and other bodies
Basin.

Withdrawal means the taking of water from surface water or groundwater. Withdraw has

corresponding meaning.



EXHIBIT D

Intergovernmental Accord Between

The Federally Recognized Indian Tribes in Michigan
and
the Governorof the State of Michigan
Concerning Protection of Shared Water Resources

Entered into on May 12, 2004, Lansing, Michigan

Whereas the federally recognized Indian Tribes in Michigan and the
Governor of the state of Michigan each recognize the essential role of the Great
Lakes and of Michigan's inland lakes, rivers, streams, and groundwater
(hereinafter termed "water resources"}in their past, their present, and their

shared destiny;

Whereas the Tribes historically resided in the Great Lakes Region in
harmony with the natural environment since well before the arrival of Europeans
and have depended upon the water resources of the Great Lakes Region for food,

water, and transportation for hundreds of years;

Whereas the Great Lakes and Michigan's inland lakes, rivers, streams,
and groundwater remain the cornerstone of the culture and the physical and
spiritual well-being of the Tribes and preserving the environmental quality and
. quantity of those water resources for the present and for the next seven

generations is absolutely essential to the Tribes;

Whereas the Great Lakes and inland waters are the state of Michigan's most
vital resources and figuratively and literally define the state; the citizens of the
state rely on these water resources for their subsistence, health, recreation, and
for their aesthetic value; and those water resources also underpin Michigan's
economy due to their importance for tourism, agriculture, industry, and

transportation;

Whereas the future well-being of all of the residents of the state of Michigan

depends on the preservation and enhancement of the quality and quantity of its

water resources;
Whereas iviichugan's water resources are subject to degradation from
numerous sources including toxic substances such as pesticides, mercury and

other heavy metals from a variety of agricultural, industrial and municipal
sources; and the introduction of exotic species such as lamprey and zebra mussels

strain the Great Lakes ecosystem;
10



Whereas the very presence of the water is imminently threatened by the
desire of governments and private companies to divert or export Great Lakes

waters outside the Great Iakes basin;
wetland development, and

al recuperative powers of the
ich depend on water quality

‘ Whereas many activities such as dredging,
inadequate wastewater treatment strain the natur.
water resources to maintain diverse ecosystems wh
and quantity for their very existence ;

Whereas past, present and future utilization of water resources by
governmental units and private individuals and entities 1s subject to oversight
and regulation under a complex framework of federal, state and tribal law:;

Whereas the grandeur and beauty of the Great Lakes create a facade of
endless abundance but the Great Lakes and inland waters are in reality
delicate and finite;

nificent resources for the present and
commitment, vigilance, and cooperation

ver them;

Whereas protection of these mag

future generations requires the constant
of all governments that have jurisdiction o

Whereas the undersigned parties wish to enhance and strengthen the

government-to-government relationship among the Tribes and between the

Tribes and the state of Michigan;

NOW, THEREFORE, the Governor and the undersigned Tribes affirm
their joint commitment to the preservation, restoration and enhancement of the
Great Lakes ecosystem and pledge to work together to clean-up the pollutants
now present, eliminate exotic species, maintain and preserve diverse water
resource habitats, and prevent future contaminants, exotics and depletion of
these waters. They further committo sending representatives to meet at least
twice a year to review the quantity and quality of our water resources and to
develop strategies for protecting those resources including recommendations for

state, federal and tribal legislation, and internationa] treaties, eoordination of
permitting activities, and cooperation on enforcement of water protection

laws.
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