LITTLE TRAVERSE BAY BANDS OF ODAWA INDIANS 

APPELLATE COURT
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	              v.
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	Rick Snyder: Michigan Governor
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DEFENDANTS
	

	
	ORAL ARGUMENT REQUESTED




MOTION FOR APPEAL OF ORDER GRANTING DEFENDANTS' MOTION TO DISMISS

MOTION FOR IMMEDIATE INJUNCTIVE RELIEF (AS AMENDED)


N.B.  Plaintiffs, through this Appeal, wish to amend their Motion in this case seeking Injunctive Relief against the issuance of water withdrawal permits only when such permits result in the diversion of water, and when the permits are issued for withdrawals of water for use in deep horizontal hydraulic fracturing, and when such water withdrawal wells are located within the boundaries of the LTBB Reservation. Exhibit A.
APPELLANT’S CLAIM OF APPEAL

In the case cited by the Tribal Court in its undated Dismissal Order, Brendale v. Confederated Tribes, 492 U.S. 408 (1989), the Tribal Court held that: “tribal courts do not exercise civil jurisdiction over nonmembers acting on fee lands.”  


In reply, Plaintiffs' Motion for Injunctive Relief in this case does not ask the Tribal Court to exercise “civil jurisdiction over nonmembers acting on fee lands.”  In fact, Plaintiffs' Motion for Injunctive Relief in this case makes no reference to “fee lands,” as the injunctive relief sought is being brought against State of Michigan employees acting on public land within the boundaries of the “1836 Ceded Territory,” an area that is decidedly not considered to be “fee lands” under any interpretation of that term.  


This Amended Motion only seeks injunctive relief against water withdrawals from public “Ceded Territory” lands within the boundaries of the LTBB Reservation, which are quite obviously also not “fee lands.”


In the second case cited by the LTBB Tribal Court in its undated Dismissal Order, Strate v. A-1 Contractors 520 U.S. 438 (1997), the US Supreme Court held that “Montana v. United States … controls this case.”  In Montana, as cited in Strate, “the Court set forth the general rule that, absent a different congressional direction, Indian tribes lack civil authority over the conduct of nonmembers on non-Indian land within a reservation, subject to exceptions relating to (1) the activities of nonmembers who enter consensual relationships with the tribe or its members and (2) nonmember conduct that threatens or directly affects the tribe's political integrity, economic security, health, or welfare.” Montana v. United States, 450 U.S. 544 (1981) 


Regarding the first exception --“activities of nonmembers who enter consensual relationships with the tribe”-- the Defendants have entered into two voluntary “consensual relationships” with the LTBB: the Intergovernmental Water Accord, and the 2007 Inland Consent Decree.  Plaintiffs referenced both of these “consensual relationships” in their Motion for Injunctive Relief.


The second “Montana civil authority” exemption is also met by the Plaintiffs' Motion for Injunctive Relief, given that the diversion of water quite clearly “threatens [and] directly affects the tribe's ... health, or welfare.”  In support of this second “Montana civil authority” exemption, Plaintiffs draw the Court's attention to WOTCL  4.603(B), to wit: “No person under the jurisdiction of LTBB may commence or carry out any activities to sell or divert any waters from the Great Lakes.”  The LTBB would not have enacted this Section of their Code if they didn't feel that the diversion of water posed an immediate threat to the Tribe's health and/or welfare; consequently, such diversions must be prohibited.

Through the above arguments, Plaintiffs have clearly established that the Defendants are “under the jurisdiction” of the LTBB due to fact that both of the “Montana civil authority” exemptions have been met.  

Plaintiffs also draw the Court's attention to WOTCL  4.604(B), to wit: “Any drilling, sale or diversion which has the potential for impacting the waters of Lakes Michigan, Superior or Huron ceded by the 1836 Treaty of Washington would violate Federal law and Tribal law, and LTBB will take any appropriate and necessary action to prevent such activity including seeking Federal prosecution therefore.”

IMMEDIATE INJUNCTIVE RELIEF IS APPROPRIATE


Having established LTBB jurisdiction, “civil authority,” and subject matter jurisdiction and personal jurisdiction, Plaintiffs, through this Motion for Appeal, pray this honorable Court to declare that the Tribal Court clearly erred when it granted its undated Order Granting Defendants' Motion to Dismiss when it ruled that it “lacks jurisdiction over Defendants, regardless of whether this is considered a question of subject matter jurisdiction or personal jurisdiction.” 


Consequently, having established LTBB jurisdiction, “civil authority,” subject matter jurisdiction and personal jurisdiction over the Defendants, Plaintiffs pray this honorable Court to reverse the Dismissal Order issued by the Tribal Court.   


Plaintiffs further argue that the Courts' granting of the Motion for Injunctive Relief sought in this case would satisfy the “appropriate and necessary action” as required by WOTCL 4.604(B).


Pursuant to LTBBRCP, Rule XI, f. (1)(2)(3), Plaintiffs are entitled to the relief demanded due to the fact that the issuance of fresh-water withdrawal permits by the Defendants, and/or any and all State of Michigan officers, employees, agencies, subdivisions, successors, and assigns, would impact the waters of the LTBB Reservation, resulting in diversion of that water, causing irreparable harm to the resource.  Furthermore, such action would be in violation of Tribal Law, State Law, International Agreements, Intergovernmental (Tribal/State) Agreements, and the 1836 Treaty of Washington Article XIII rights of the Plaintiffs as detailed in the Plaintiffs' Motion for Injunctive Relief.

WHEREFORE, Plaintiffs respectfully request this honorable court to enter an injunction directing Defendants, and/or any and all State of Michigan officers, employees, agencies, subdivisions, successors, and assigns, to immediately and permanently cease and desist from the issuance of any permits for fresh-water withdrawals within the external boundaries of the LTBB Reservation that will result in the diversion of that that fresh water as it is being used in the deep horizontal hydraulic fracturing process. (Map of the Reservation is appended as Exhibit A)

Plaintiffs further seek all such other relief as this Court may deem just and appropriate. 
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